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Pactel Paging ("PacTel") is commenting on the proposed

rule changes in PR Docket No. 93-144 to promote continued growth

of the 800 MHz SMR industry. Generally, PacTel supports the

Commission's efforts to facilitate the aggregation of channels

throughout a broader geographic region in a manner that will

foster the implementation of advanced technologies. However,

some changes in the proposal should be made to avoid unintended

consequences.

The Commission should be encouraging new market entry

by qualified service providers rather than dictating the identity

of wide-area 800 SMR operators through the proposed licensing

scheme which is skewed so heavily in favor of incumbents. Also,

the Commission should not adopt the Major Trading Areas (MTAs) as

the relevant licensing area for to do so will create too many

conflicts among and between the many existing 800 MHz SMR in

regions of this size.

PacTel also offers comments on the manner in which the

Commission should structure its rules to foster prompt system

implementation and the use of advanced technologies.

- ii -
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PacTel Paging ("PacTal"), by its attorneys, hereby

submits its comments on the NQtice Qf propQsed Rulemakinq (the

"Noticelt)V which proposes rule changes tQ prQmQte continued

growth of the 800 MHz Specialized Mobile Radio ("SMBIt) industry.

The fQllowing is respectfully shown:

1. PacTel is Qne Qf the leading prQviders of land

mobile radio services in the united States. PacTel serves mQre

than 1,000,000 subscriber units over wide-area radio systems that

provide common carrier paging, private carrier paging and common

carrier mobile services in regions encompassing portions of

California, Washington, Oregon, Nevada, Arizona, Kentucky,

Michigan, Missouri, Georgia, Texas and Florida, amQng other

y ~ FCC 93-257, released June 9, 1993.



states. PacTel also held SMR licenaea prior to the expiration of

its waiver to hold these licenses.~

2. PacTal's parent, Pacific Telesis Group, is in the

midst of a reorganization that will, upon completion, eliminate

any affiliation between the wireless operations of PacTel and the

wireline operations of Pacific Bell. PacTel will, upon such

divestiture, be able to hold SMa and other Part 90 licenses which

have been unavailable to PacTel because of the wireline

prohibition. V Based upon this set of circumstances, PacTel has

~I

PacTel -- Bucoessor in intere.t to Co..unications Industries
(ltCllt) -- is an affiliate of a wir.line telephone company,
Pacific Bell. As such, the prohibition in section 90.603(c)
of the Commission's rules acts as a bar to its controlling
SMR license.. When CI was acquired by Pacific Telesis
Group, the company was granted a waiver of the prohibition
against holding the SMR lican.... Subsequently, the
Commission terainated all such waivers. iAa Specialized
Hobile Badio Seryices, 7 PCC Red 4398, 4399 (1992). PacTel
then disposed of all of its SMa licenses.

The Commission's Rule. currently prohibit companies
affiliated with wireline telephone companies from holding a
majority inter••t in 800 and 900 SMa licenses, and 220 MHz
licenses. ~ PCC Rules, Sections 90.603(C) and 90.703(C).
PacTel believes that the wireline prohibition has outlived
its usefulness. The wireline prohibition was originally
adopted to ensure that all wirele.s licenses were not held
by the wireline telephone companie.. ~ LAnd Mobile Badio
service, Docket 18262, Second "Port and order, 46 FCC 2d
752, 763-64 (1974), recon. on other grounds, Memorandum
Opinion and order, 51 FCC 2d 945 (1975), att'd sub nom.
NARUC y. FCC, 525 F.2d 630 (D.C. Cir.), cert. deni.d, 425
U.S. 992 (1976); and 5MB Eligibilit~, PR Docket 86-3, Order,
7 FCC Red 4398, pets. for recon. RInding, pet. for rlyiew
pending sub nom. B9llSouth Corp. y. FCC, No. 92-1334 (D.C.
Cir.). Today, licenses are held by numerous firms not
associated with the wireline telephone companies.
Therefore, the original rationale for the exclusion may not
apply.

DCOl 0054743.01 2



substantial experience and a legitimate interest in commenting on

the Notice.

I. Innovative Wide-Area SD
Operations Should Be EncQuraged

3. The CQmmissiQn's Notice is intended to facilitate

the aggregation of SMR channels thrQughQut wider geggraphic areas

and to encQurage the use Qf advanced technologies tQ permit SMR

carriers tQ prQvide efficient, state-of-the-art services.~

PacTel enthusiastically suppQrts this objective. PacTel's

operating experience confirms that customers are demanding

improved mQbile services throughout an ever-increasing geographic

range of coverage.~ The implementation Qf wide-area services

requires the use of sophisticated radio engineering and

transmission techniques in order to increase system capacity to a

point that will sustain the increased infrastructure costs

associated with expanded coverage.~

Notice at !9.

For instance, paging customers u.ed to require only
metropolitan coverage. That coverage requirement expanded
to several adjacent areas, then on to statewide cQverage and
multi-state. Indeed, the co..i ••ion has recognized that a
market exists for nationwide PCP .ervices. ~ PR Docket
NQ. 93-35. The market fQr two-way services is tracking the
one-way experience. Cellular va. originally licen.ed on an
HSA/RSA basis. Licensees SUbsequently found it nece.sary tQ
aggregate these systems into regional systems comprising
more than one MSA or RSA.

In general, wide-area coverage requires more than one base
station which necessitates 80me form of system backhaul
infrastructure, usually microwave or wireline phone lines.

econtinued••• )
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4. PacTel also believes that the acco..odation of

wide-area 5MB systems utilizing advanced technologies is best

achieved through rule changes rather than by continuing the ad

hoc waiver policy that has been employed to encourage such

developments to date. Y Thus, PacTel offers its support for the

objectives the Commission is seekinq to advance. At the same

time, there are some aspects of the proposal that, in PacTel's

view, would have unfortunate and/or unintended consequences. As

is set forth in greater detail below, PacTel asks the Commission

to revisit and reconsider these aspects of its proposal.

II. Initial Eligibility For EMSP Licenses
Should lo~ Be Restricted to Existing Licensees

5. The Commission is proposing to utilize an Expanded

Mobile service provider ("EMSP") licensing approach to assigning

800 MHz 8MB spectrum for wide-area use throughout expanded

~( .•• continued)
The engineering associated with mUltiple base stations is
signiticantly more complex than the engineering associated
with a single base station. Soae SMR licensees, such as
Fleet Call (NexTel), have also suqqested the use of Enhanced
5MB (ESMB) Which is a cellUlar-like 5MB system utilizing
mUltiple base stations in a cellular contiguration. ~
Fleet Call. Inc., 6 FCC Red 3802 (1991).

A key prerequisite to securing a waiver is the showinq of
unique circumstances. AaA WAIT l14io y. lCe, 418 F.2d 1153
(D.C. Cir. 1969). This standard aay preclude broad policy
decisions that are applicable to .are than one license••
Given the sheer number of waiver requests beinq tiled with
the Commission for ESMB and other systems, the public
interest would be better served by adopting a new 8MB policy
in the context of a rulemaking proceeding.

DCOl 0054743.01 4



territories.~ A key element of this proposal is to initially

restrict eligibility for EMSP license. to those entities who are

current licensees of 800 MHz SMR system. within any .mall portion

of the expanded service area.~ Under the commission's proposal,

entities or licensees of 800 MHz SMR stations on or before May

13, 1993, the date the Notice was adopted, would be eligible for

this initial licensing preference.~

6. PacTel is concerned that an 800 MHz SMa licensing

scheme that provides a de jure licensing preference to incumbent

license holders may not serve the public interest. lll The public

interest is better served by adopting policies Which permit open

entry and full competition. W

11

'll

ll/

Notice at !9.

The Commi.sion i. .eeking c~nt on whether the appropriate
geographic area for £MSP licen.e. is the 47 Rand McNally
Major Trading Areas ("MTAs") or, in the alternative, the 487
Rand McNally sasic Trading Are.s ("BTAs"). A. indicated in
Section III within, PacTel supports the use of the BTA as
the licensing region.

Notice at !24.

This license preference is unlike the pioneer preference and
finders preference which .re currently part at the
Commission' II Rules. Those preferences were based upon the
expenditure of money by the applicant to further the public
interest either by developing new technologies and services
or reclaiming unused spectrua. aaa Sections 1.402 and
90.611(d). The preference proposed here, however, is based
solely upon the applicant being a licensee before a
particular date. Indeed, this aight reward licensees who
have not been at the forefront ot development by allowing
them to expand their systems without competition.

It is PacTel'. belief that there was considerable
speCUlation in 800 MHz SMR licenses going on prior to May of

(continued••• )
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7. The Notice offers three rationales for restricted

initial eligibility. First, the Commission states that "the

pUblic would benefit from a more viable and expeditiously

provided EMSP service by permittinq existinq licensees first to

convert their existing systems to wide-area operations".W

Second, the Commission tentatively concludes that the "extensive

infrastructure" which existinq licensees already have in place

"will as a practical matter be the foundation for any quality

EMSP offerinq".W Finally, the Commission expresses concern

that licensinq new entrants will create gaps in service since

they would have to protect existing licensees. W However, these

considerations do not justify the restrictive policy the

Commission is advocating.

8. When faced with a si.ilar circumstance in the

past, the Commission found that the pUblic interest was better

served by open entry. For example, the position of an existing

800 MHz SMR licensee interested in expanding service into

previously unavailable territories is no different than the

interest of an MSA cellular licensee in expanding into adjoining

RSAs or unserved areas as they became available. Not

J1I ( ••• continued)
1993. This cut-off will not, therefore, serve to keep
speculators from benefitting from the proposed rule changes.

w Notice at '24.

W ~

11' ~

DCOl 0054743.01 6



surprisingly, MBA cellular operators specifically proposed to the

commission in the course of the adoption of the RSA licensing

rules that incumbent licensees be given a licensing preference

when proposing to expand into adjoining areas. The Commission

rejected this approach, concluding that fostering new entrants

and new competition would better serve the pUblic interest.W

9. The cellular MSA/RSA experience also serves to

contradict the rationale that wide-area 800 MHz SMR systems

cannot succeed without benefit of the extensive infrastructure

already in place in licensed markets. Through cooperative

licensing arranqements, incumbent licensees can make their

existing infrastructure available to adjoining market

~ Fir.t Baport and Order, CC Docket No. 85-388, 60 RR 2d
1029 (1986). Reflecting on the cellular KSA/RSA experience,
the Commission's decision to proaote open entry appears to
have panned out. Construction of RSA syat_ has proceeded
rapidly and the objective of nationwide coverage has largely
been met. Market forces have caU88d carriers in adjoining
MSAs and RSAs to enter into cooperative arrang_nta so that
service could be extended throughout co..on trading areas.
In short, the cellular RSA licensing scheme de.cnstrates
that competitive market forc.s will enable beneficial
services to thrive without having the Commission dictate the
identity of the industry participants through narrow
eligibility criteria.

DC01 0054743.01 7



operators. UI It is not necessary for the incumbent licensee to

also become licensed in the adjoining territory.W

10. Adopting restricted eligibility is not necessary

to avoid gaps in coverage. If new entrants are eligible for

wide-area licen.es, both the incumbent licensee and the newco..r

to an extended area will have a substantial competitive incentive

to reach cooperative arrangements that will enable gaps between

systems to be filled in on a non-interfering basis. UI Again,

the MSA/RSA cellular experience indicates that carriers will

cooperate to provide seamless service in accordance with

subscriber needs.~

ill Adjoining licen••es are always incanted to interconnect with
each other. The cellular market is a good example of this
phenomenon. The cellular indUStry has extensive roaainq
arrangements which allow a cellular user to roa. nationwide
without having to .ake arrang...nts with each new system.
PacTel foresees that such arranq...nts will occur in the
EMSP arena as well as long as the co..ission does not
restrict such arrangements.

Preferred licensing for incuabent. may pre.sure so.. to ••ek
to expand beyond their financial li.its to the detri..nt of
the public. The SMR industry has considerable numbers of
entrepreneurial operators who do not have the necessary cash
to undertake the extensive build requirements suggested by
the Commission.

Once again, the Commission should encourage licensees to
make such arrangements even if restricted eligibility is
Ultimately adopted. Cellular has been enormously successful
because such arrangements occurred.

Ironically, the Notice recognizes that cooperation between
carriers is possible by according "mutually exclusive" EMSP
applicants sixty days to work out a cooperative arrangement
that resolves their frequency conflict. Notice at !30. The
Commission has failed to explain Why existing licensees are
expected to be capable of reaching joint operating

(continued ••• )

DCOl 0054743.01 8



11. Any perceived benefit of adopting initial

eligibility restrictions wanes in the face of the prospect for

competitive bidding to award EM8P licenses. W If, as the

Commission suraises, wide-area licens.s prove to be more valuable

to existing licensees who can rely upon their existing

infrastructure and customer base to expand a service efficiently,

then they will be in a position to pay more in the competitive

bidding process.~ PacTel recommends that the commission allow

the marketplace (through competitive bidding) to decide who

should get these licenses rather than having the Commission

predetermine the outcome through licensing restrictions. Leaving

aside the potential positive revenue implications of open

entry,~1 market theory would suggest that the Commission's

objectives of getting licenses into the hands of those best

positioned to exploit them is better accomplished through the

~( ••• continued)
agreements, while incumbent licensees and newcomers are not.

W Congress is currently considering legislation that would
permit the Commission to use competitive bidding to select
licensees for autually exclusive applications. aaa 8.335 and
H.R. 170 Applicants who file for the same frequency in the
same would be considered mutually exclusive. In light of
the legislation, the Commission should adopt broader
eligibility requirements to ensure the widest possible
number of bidders.

By adopting restrictive eligibility requirements, the
Commission could be limiting the ability of the market to
select the best possible licensee. This may not serve the
pUblic interest.

Intuitively, the auction price would likely increase as the
number of potential bidders went up.

DeOl 0054743.01 9



competitive bidding process than through artificial restrictions

on licensing eligibility.W

III. The Commission Should utilize BTAs
as the Relevant Market for liSP Licenses

12. The Notice tentatively concludes that licensing

800 MHz SMR wide-area systems based on either a BTA or MTA

approach would serve the public interest.~ The Commission

seeks comment on whether the MTA or the BTA better reflects the

likely scope of market demand for EMSP licenses. W The

Commission also seeks comment on the geoqraphic economies of

scale necessary to allow a licensee to provide complete state-of

the-art service.nl

13. PacTel's operating experience confirms that

customers seek coverage for mobile radio services over ever-

increasing geographic areas. Consequently, PacTel has

~, If, for any reason, the co.-i••ion elects to proceed with
its initial licensing restrictions as proposed in the
Notice, PacTel respectfully requests an exception for any
company whose eligibility for 800 MHz SMR licenses was
previously re.tricted by Co..i ••ion rule. The preference in
favor of incumbent lic.n.... di...rves the public interest
when applied to a company, asPacTe,y

w

C

o

w a s the

to800MHz

licensnto

a

y

z

w a s••• eligibility

rs.tric(io..)Tj
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historically supported the adoption by the Commission of larger

as compared to smaller licensing areas. W However, the 800 MHz

SMR service presents a quasi-unique circumstance. PacTaI is

concerned that adopting licensing areas as large as MTAs would

not serve the pUblic interest because it would eliminate

meaningful licensing opportunities for new market entrants, such

as PacTel, and also for existing licensees.~ There are so many

existing 800 MHz SMR licensees within an MTA who might feel

constrained to seek the EMSP license in order to participate in

wide-area service that the Commission could be deluged with

applications.~ In contrast, use of BTAs as the licensing area

would serve to reduce the number ot existing licensees in the

territory likely to be vying for the EMSP license, thereby

'Ill

For example, in both the narrowband PCS licensing proceeding
(CC Docket No. 92-100) ("HarroWblqd PCS ftPRM") and the 900

MHz SMR licensing proceeding (PR Docket No. 89-553)("900 MHZ
5MB NPRK"), PacTel advocated the division of the United
States into five large geographic regions for licensing
purposes. The commission, in the Narrowband PCS Report and
Order, Ultimately adopted nationwide, MTA, and BTA licensing
schemes. ~ Public Notice DA-2447, released June 24, 1993.

The Notice recognizes PacTel's concern in passing by noting
that "MTAs may not provide sufficient opportunity for ••• new
entrepreneurs to take advantage of the licensing
opportunities we propose to create". Notice at '15. It was
astute of the Commission to recognize this concern, and it
should, as a result, adopt BTAs as the licensing standard.

This is especially true considering that SMR systems were
originally licensed on a per base station basis.

DC01 0054743.01 11



serving the public interest by allowing existing licensees and

newcomers to have meaningful opportunities for a lican•••W

IV. Rul.. Must be Adopted to Foster Prompt
System Implementation and Efficient Uses

14. The Notice properly recognizes that EMSP licensees

will need an extended implementation period (tive years) to

construct the contemplated systems. PacTel concurs. License••

of systems of this complexity should be given a reasonable

opportunity to construct the system. It is critical, however,

for extended implementation schedules of this nature to be

accompanied by stringent construction requirements so that the

risk of spectrum remaining fallow for extended periods of time is

reduced.w

15. The Commission propos•• that an 800 MHz EMSP

system be required to Ultimately cover either 80t of the land

area or serve 80t of the popUlation within the relevant

BTA/MTA.~' PacTel generally supports this requirement, but

W Furthermore, BTAs fit the current licensing environment
better. SMR licensees do not n.cessarily have OPerations
ev.n in the major ••troPOlitan ar.as of the MTA. For
example, Los Angel.s SMR lic.n•••• may not be licensees in
San Diego, which is a part of the Los Angeles MTA.

This is the problem, of course, with all extended
implementation schedules. The public interest require. a
balance betw.en allowing lic.n.... sufficient tim. to build
the system and not giving too much time so that a failure to
construct will r.sult in significant delays in .ervice to
the public. Ind••d, in some s.rvices, the Commission has
proposed phased construction schedules to remedy this very
problem. .bJl 900 MHZ SMR NPM. \

n' Notice at !39.

De01 0054743.01 12



believes that the proposed penalty for failing to meet this

standard may not be sUfficiently harsh to deter speculation.

Also, the pUblic interest requires that any such construction

requirement fall equally on existing licensees and new licensees.

16. The Notice proposes to allow an EMSP licensee who

fails to meet the construction requireaent to retain and continue

to operate any stations already constructed and in operation and

that these facilities would be entitled to co-channel protection.

The licensee would, however, forfeit the ability to continue

constructing or modifying stations on these channels throughout

the BTA/MTA. Limiting the "penalty" in this fashion may result

in "cherry picking" by which licensees construct in only the most

populous and well-travelled corridors, leaving large areas of the

MTA/BTA unserved. HI This could contradict the Commission's

statutory charge of fostering a trUly efficient natiOnwide

service.».!

17. The Commission may wish to consider other stricter

requirements to encourage EMSP licensees to build out most if not

all the wide-area license area. For example, interim

construction benchmarks could be established to assure that

licensees were proceeding with system implementation at a

responsible pace. A mechanism also could be added for channel

PacTel suggests that existing operators could also be
speculators in this frequency because they could be filing
for spectrum without any real perceived need for the
spectrum.

Communications Act of 1934, as amended, section 1.

DCOl 0054743.01 13



takebacks in a particular area if an BKSP licensee who had .et

its construction requirements was barred from assembling a full

complement of 42 channels due to construction by another EMSP

licensee who had failed to fully construct. Or, an EMSP licensee

who failed to construct the minimum necessary facilities could be

required to negotiate in good faith to allow subsequent licensees

in unbuilt areas access to the partially constructed systea.

Alternatively, the penalty for failing to meet the construction

requirement could be complete license forfeiture of all new

facilities. W Requirements of this nature would help assure

that only applicants with a bona fide interest in establishing a

truly wide-area service throughout the MTA/BTA will apply, and

will also foster universal service. nl

18. The Commission also proposes to credit existing

licensees with coverage provided over facilities built prior to

the filing of the EMSP application. This may not serve the

public interest. The Commission must encourage applicants to

extend service into previously uncovered areas. Consequently, no

applicant shOUld get credit for pre-existing facilities in

demonstrating compliance with the construction requirement.~

An existing licensee which file. for a EMSP license and
fails to construct half of the new stations would lose the
license to all of the new atations, but would retain any
local area SMR license held prior to the EMSP filing.

~I This is the so called "death penalty" for licensees.

n' This would also ensure a level playing field between
existing licensees and new licensees. Without such a

(continued••• )

DeOl 0054743.01 14



19. The Notice proposes that EMSPs not be required to

meet any particular .obile loading standard.~ This conclusion

is based in large part on the recognition that the Private Radio

Bureau's traditional "mobile per channel" measurement of spectrum

usage fails to provide a relevant measure of a system's

utilization. PacTel supports the Commission's view that the

traditional "Mobile Per Channel" measurement would fail to

adequately measure the use of the spectrum. If the Commission,

however, believed that the pUblic interest requires some form of

usage standard, PacTel suggests that the appropriate measurement

be either a bUSy hour analysis akin to what is performed in Part

~( ..• continued)
leveling of the field, the new licensees would bid
SUbstantially Ie.. for the .pectrua becau.e they would have
to incur the coata of constructing all of the facilities,
whereas the existing licensees would not be encouraged to
bid any more because they would have no incentive to do so.

~I Notice at '37.

DC01 0054743.01 15



22,~ or a basic number of units in service by the public on the

system. W

20. PacTel also aqrees with those parties who

recommend that wide-area licens.s only be granted to applicants

that will utilize advanced technoloqy.W The 42 channel mark

the Commission mentions as the smallest block of channels

necessary for a licensee to construct an economically viable

wide-area system derives from petitions and comments in earlier

waiver proceedings where the proponents were planning to

implement higher capacity digital systems. It would make no

sense for the Commission to grant 42 channels to a licensee who

would utilize an outdated technology incapable of achieving the

a.a Section 22.516. As a carrier with extenaive radio
common carrier tacilities, PacTel has had substantial
experience in the preparation and subaission of tratfic
loading studies to the commission. The necessary data, in
most instance., is qenerated automatically by the terminal
facilities and can be assembled easily. Notably, traffic
utilization studies do not suffer from the same inaccuracy
as arbitrary mobile unit-par-channel benchmarks. If the
Commission believes the pUblic interest requires such a
measurement, EMSPs could provide periodic loadinq data
indicating the percentage ot their total channel airtime
that is occupied during representative busy hour periods in
areas where all available channels have been licensed. In
conjunction with such a requirement, the commission could
also adopt rules that would permit channels to be taken back
and assigned to other eliqible interested carriers unless a
certain percentage of total airtime (perhaps 10') is beinq
utilized during peak usage periods.

W This is the standard used in the common carrier arena.

W Notice at !38.

DC01 0054743.01 16



economies of scale upon which the 42 channel grant was based.W

Based on the foregoing considerations, the public interest would

be best served by the Commission mandating that EMSPs use

advanced technology. The criterion proposed by AMTA that

applicants certify they will use technology that provides at

least twice the capacity of analog technology appears reasonable

to PacTel.~

21. Finally, PacTel agrees that the Commission should

use bonds as a mechanism for assuring compliance with the

Commission's construction coverage and loading requirements.~

However, as PacTel has noted in other Commission proceedings,W

making provision for a forfeiture bond rather than a performance

bond is more reasonable and defensible.~1 The Notice purports

to relate the amount of the performance bond to the loss that

This is especially true when the com-ission mandates an 80'
coverage requirement. Licensees will be incecenteeo use the
least costly equipment to .eet their construction
requirements.

~I

~I

fJ/

Notice at '38.

Seedlotic, at '40.

In commenting on Commission proposals with regard to the ~
MHZ SIIR NPBM (PR Docket No. 89-553), the HIJ;'roYbAnd PCS HPRM
(ET Docket No. 92-100) aDd the PCP IXclusiyity (PR Docket
No. 93-35) proceedinq, PacTel has advocated the use of
forfeiture bonds to insure compliance with applicable
construction requirements.

As PacTel mentioned in those earlier proceedings, a
forfeiture bond tollows the ca.ais.ion's current quidelines
for forfeitures and thus ensure. that it is detensible.
Further, it is licensee independent. Thus, licensees can
not make lowball estimates of the number of transmitters to
give the lowest possible bond.

DC01 0054743.01 17



would be suffered by the public in the event a licensee fails to

construct. W It would be difficult, however, for the Commission

to articulate how it went about calculating the loss suffered by

the pUblic in thi. circumstance.~ The Commi.sion would be on

surer ground if it implemented a forfeiture bond mechanism.

22. section 403 of the Com-unications Act of 1934, as

amended, sets base forfeiture amounts for failing to comply with

a Commission rule or regulation. using these as a guide, the

Commission could set a base forfeiture amount associated with a

failure to construct any facility required to meet the coverage

benchmark. This structure would appear to put the Commission

well within the framework of well-known forfeiture guidelines.

As long as 800 MHz SMR licensees are required to construct a

certain number of facilities, then the Commission may properly

impose fines and forfeitures when the licensee fails to satisfy

these stated requirements. As the Commission has proposed with

its performance bond, portions of the forfeiture bond could be

returned to the licensee as construction proceeded.

23. PacTel also believes that the pUblic interest

would be better served by leveling the field between existing and

new licensees. The Notice proposes that existing licensees are

permitted to count pre-existing facilities toward the

~I Notice at !40.

Indeed, PacTal suspects that such a number might be
challenged on appeal.
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construction requirement.» unfortunately, the net effect of

such a policy is that incumbent licen.ees face much Ie.. .trict

bonding requirements than do new licensees. The pUblic intere.t

is served when there is fair competition between new and existing

licensees. Thi. will only occur if both new and existing

licensees face similar construction and bond requirements with

respect to previously unserved areas.

~ Notice at '40.
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VI. Conc1u.ion

24. PacTe1 submits that the adoption of rules

consistent with these comments will result in a 1icensinq scheme

that encourages the prompt development of advanced wide-area 800

MHz SMR systems, while according licensees the flexibility

necessary to meet changing subscriber demands. HI

By:

1y submitted,

Mark A. Stachiw
PACTEL PAGING
suite 800
12221 Merit Drive
Dallas, Texas 75251
(214) 458-5200

Mark A. Stachiw
Carl W. Northrop
Its Attorneys

Carl W. Northrop
BRYAN CAVE
suite 700
700 13th st., N.W.
Washington, D.C. 20005
(202) 508-6000

III The Notice proposes that 1icen.,e•• would be precluded from
assiqninq their license at lea.t for three years, and in no
event before construction has baen completed. Notice at
'42. The Commission proposes that licensees WOUld, however,
be permitted to lea.e their .pectrum to third partie.. This
leasing authority vitiate. the anti-alienation rule because
purchasers will enter into thea. agreements prior to the
lapse of the anti-alienation period, so as to qet the
benefits of the system prior to actual ownership. On
balance, PacT.1 urqes the Co..is.ion DQt to impose post
grant tran.fer restrictions on .uccessful applicants. No
licensing scheme is perfect. There will always be instances
in which deserving applicants do not receive the licenses of
their choice, and where licens•• end up going to other than
the most qualified providers. Inequities of this nature
cannot be cured by market forces if the Commission imposes
arbitrary restrictions on the assignment or transfer of
licenses.
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